
609 

Securities and Exchange Commission § 230.408 

(d) If it is determined by the Divi-
sion, acting pursuant to delegated au-
thority, that the application should be 
granted, an order to that effect will be 
entered, and a notation to that effect 
will be made at the appropriate place 
in the material filed. Such a deter-
mination will not preclude reconsider-
ation whenever appropriate, such as 
upon receipt of any subsequent request 
under the Freedom of Information Act 
and, if appropriate, revocation of the 
confidential status of all or a portion 
of the information in question. 

(e) If the Commission denies the ap-
plication, or the Division, acting pur-
suant to delegated authority, denies 
the application and Commission review 
is not sought pursuant to § 201.431 of 
this chapter, confirmed telegraphic no-
tice of the order of denial will be sent 
to the person named in the application 
pursuant to paragraph (b)(2)(v) of this 
section. In such case, if the material 
filed may be withdrawn pursuant to an 
applicable statute, rule, or regulation, 
the registrant shall have the right to 
withdraw the material filed in accord-
ance with the terms of the applicable 
statute, rule, or regulation, but with-
out the necessity of stating any 
grounds for the withdrawal or of ob-
taining the further assent of the Com-
mission. In the event of such with-
drawal, the confidential portion will be 
returned to the registrant. If the mate-
rial filed may not be so withdrawn, the 
confidential portion will be made avail-
able for public inspection in the same 
manner as if confidential treatment 
had been revoked under paragraph (h) 
of this section. 

(f) If a right of withdrawal pursuant 
to paragraph (e) of this section is not 
exercised, the confidential portion will 
be made available for public inspection 
as part of the material filed, and the 
registrant shall amend the material 
filed to include all information re-
quired to be set forth in regard to such 
confidential portion. 

(g) In any case where a prior grant of 
confidential treatment has been re-
voked, the person named in the appli-
cation pursuant to paragraph (b)(2)(v) 
of this section will be so informed by 
registered or certified mail. Pursuant 
to § 201.431 of this chapter, persons 
making objection to disclosure may pe-

tition the Commission for review of a 
determination by the Division revok-
ing confidential treatment. 

(h) Upon revocation of confidential 
treatment, the confidential portion 
shall be made available to the public at 
the time and according to the condi-
tions specified in paragraphs (h) (1)–(2): 

(1) Upon the lapse of five days after 
the dispatch of notice by registered or 
certified mail of a determination dis-
allowing an objection, if prior to the 
lapse of such five days the person shall 
not have communicated to the Sec-
retary of the Commission his intention 
to seek review by the Commission 
under § 201.431 of this chapter of the de-
termination made by the Division; or 

(2) If such a petition for review shall 
have been filed under § 201.431 of this 
chapter, upon final disposition adverse 
to the petitioner. 

(i) If the confidential portion is made 
available to the public, one copy there-
of shall be attached to each copy of the 
material filed with the Commission. 

[49 FR 13336, Apr. 4, 1984, as amended at 50 
FR 19000, May 6, 1985; 58 FR 14669, 14670, Mar. 
18, 1993; 60 FR 32824, June 23, 1995; 60 FR 
47692, Sept. 14, 1995; 61 FR 30402, June 14, 1996] 

§ 230.408 Additional information. 

(a) In addition to the information ex-
pressly required to be included in a reg-
istration statement, there shall be 
added such further material informa-
tion, if any, as may be necessary to 
make the required statements, in the 
light of the circumstances under which 
they are made, not misleading. 

(b) Notwithstanding paragraph (a) of 
this section, unless otherwise required 
to be included in the registration state-
ment, the failure to include in a reg-
istration statement information in-
cluded in a free writing prospectus will 
not, solely by virtue of inclusion of the 
information in a free writing pro-
spectus (as defined in Rule 405 
(§ 230.405)), be considered an omission of 
material information required to be in-
cluded in the registration statement. 

[Reg. C, 12 FR 4072, June 24, 1947, as amended 
at 70 FR 44811, Aug. 3, 2005] 
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